» Ner 135402 
IN THE 


United States Court of Appeals 


FOR THE NINTH CIRCUIT 


_ James M. McCzosxey, Trustee in Bankruptcy for Elliott 
Wholesale Grocery Company, a corporation, 


Appellant, 
US. 7 


Division oF LABoR LAW ENFORCEMENT, DEPARTMENT 
oF INDUSTRIAL RELATIONS, STATE OF CALIFORNIA, 


Appellee. 


APPELLANT’S OPENING BRIEF. 


FRANK C. WELLER, 
HusBert F. LAUGHARN, 
THomas S. TosIN, 
C. E. H. McDoNnneELL, 


111 West Seventh Street, 
Los Angeles 14, California, 


Attorneys Yok_Abpellund. 
| MAR 10 1952 


Parker & Company, Law Printers, Los Angeles. Phone MA. 6-9171. 
PAUL P. O'BRIEN . 
CLERK 


TOPICAL INDEX 


PAGE 
een edieot jurisdiction... e82..... eae eee ees wwe 1 
TUE AINSI sO SAH INS (CG 7 eee eS Se 2 
"ST ETAG SINISE a GICs 10) oS ae al 2 4 
ELI CTO a ee Ree ree 5 


“Severance pay’ does not constitute “wages” within the mean- 
ing of Section 64a(2) of the Bankruptcy Act or Section 
1204 of the California Code of Civil Procedure... 5 


ie 


“Severance pay” does not constitute wages earned within the 
statutory period protected by Section 64a(2) of the Bank- 
ruptcy Act or Section 1204 of the California Code of Civil 
Procedure 


Conclusion 


ibe OF AUTHOR Mii See lt tip 


CASES PAGE 


Cheek v. Division of Labor Law Enforcement, State of Cali- 


TOT Mia MOORE 2 2420 srere ee ee Gee ee ee 10 
Ganka vWanjone Michaels, Inc, 34°Cal App. 2d 77a. 6 
Golltnse ln re. 1S Nedo Supp: S402. eee ee 9 
Mextermincre, 158 Keds 788 descccicisca. ee eee 9 
Division of Labor Law Enforcement v. Sampsell, 172 F. 2d 

EAU KC) eetre reese O22 nation 2a eee ee a ea 6, 13 
Gaspar v. United Milk Products of California, 62 Cal. App. 2d 

Ate emer ys ee Nac ca tat Oe easter: vs deae ete eeenn Gi tnay RS 8, 9 
Cusauitz minere. 12) Bed@GS2.. 23. le 7 
Meni euneimay te ompany ide, 43ehied, Supp. fGa..-....es eee 9 
ioadderavern lmere iO 2d SOGM. ...05 2 on i 6 
S)(Oval es ols toy. VA OG. (65) 0) eee re ee ene 6 

STATUTES 
Bataknepiey. uct, Seen | 7a 5522 sce eet sess eee ee 11 
IBariimipiey eect ry SCC. 2am see tes oc oo scs eR cesevece storied eee 1 
Banaeomute yee SCC Mma) ie eee cashes coe corer aes serepe aeons eee ee 16 
ipeMbomymtCy eneny OCC! OyaN 2 )tc. eee ese 1, 4, 5, 6, 7, 8, 9, 10 
11, 12, 13, 14, 15, 16, 34 
BS nik Up bey: GN Cl OCC Of: sree avers ele oh 4 
Code of Civil Procedure, Sec. 1204........ 4, 5, 6, 8, 10, 11, 12, 16, 
ldnited States Code, Tide Wy Scey 47 (a). 1 
TEXTBOOKS 


Blackest: Gti @ tian yo ca: aeeceee oer eee ranean 7 


Noe Vole2 
IN THE 


United States Court of Appeals 


FOK DEESNIN THIGiR CU 


JAMES M. McCtosxey, Trustee in Bankruptcy for Elliott 
Wholesale Grocery Company, a corporation, 


Appellant, 
US. 


DIvIsION OF LABoR LAW ENFORCEMENT, DEPARTMENT 
OF INDUSTRIAL RELATIONS, STATE OF CALIFORNIA, 


Appellee. 


APPELLANT’S OPENING BRIEF. 


Statement of Jurisdiction. 


The within appeal is taken pursuant to order of this 
court | Jr. 63] upon appellant's petition under Section 24a 
came bankruptcy Act, 11 Ul S.-C) Seehon 47 (a) sor 
the allowance of an appeal from an order [Tr. 45-47] of 
the United States District Court for the Southern Dis- 
trict of California, Central Division, entered on July 25, 
1951, reversing an order [Tr. 28-32] of the Referee 
dated May 17, 1951, and directing that claims for sever- 
ance pay be allowed as claims entitied to priority under 
Section 64(a)(2) of the Bankruptcy Act. 


eer? oes 
Statement of the Case. 


The Division of Labor Waw Entorcement, Siateees 
California, filed in the bankruptcy proceedings of the El- 
liott Wholesale Grocery Company, a Corporation, Bank- 
rupt, a claim (Wr. 11-14] on behalf of certain jtommes 
employees of the bankrupt in an aggregated amount of 
$580.39. To this claim the trustee filed objections [Tr. 
18-19], which were set down for hearing on May 4, 1951. 
On April 24, 1951, an “Amended Proof of Debt in Bank- 
ruptcy to Claim Statutory Lien” [Tr. 20-23] was filed 
by the Division of Labor Law Enforcement in an aggre- 
gated amount of $983.56, of which a total of $521.50 was 
for “severance pay” for various employees employed un- 
der a mmon contract, 


On May 4, 1951, a hearing was had before the Referee 
on the trustee’s objections [Tr. 18-19] filed to the original 
claim of the Division of Labor Law Enforcement. By 
oral stipulation at the time of the hearing the trustee’s 


objections, at that time, were applied against the “Amended 
Claim” filed April 24, 1951. 


At the hearing on May 4, 1951, it developed that the 
following persons all claimed severance pay in the indi- 
cated amounts and that they had been discharged from 


the bankrupt’s employ at the indicated time [Tr. 25 and 
Zoi: 


Name Discharge Date Severance Pay 
Alec W. Robinson May 26, 1950 $74.50 
Wee P. iremeen June 1, 1950 $74.50 
Ronald A. Grell May 26, 1950 $84.15 
Elbert W. Whitney June 2, 1950 $84.60 
James F. Bond May 29, 1950 $74.50 


Mario Pezzati May 19, 1950 $68.50 


alii 
The bankrupt, Elliott Wholesale Grocery Company, a 


California corporation, was engaged, prior to its bank- 
ruptcy, in the wholesale grocery business in Santa Bar- 
bara, California. At all times during the period of the 
bankrupt’s operation it had a contract [Tr. 26 and 27] 
with the union to which all the employees here claiming 
belonged. At all times Article 3, Section 5, of this con- 
mact | lr. 27] read as follows: 


“Except for dishonesty, drinking on the job, or gross 
insubordination, the employer shall give one week’s 
notice or one week’s pay in lieu thereof when dis- 
charging or laying off an employee. Employees de- 
siring to quit their job shall give the employer one 
week’s notice.” 


It is undisputed on this appeal that this union contract 
and its “severance pay’ provision was of full force and 
effect on the various dates when the employees here claim- 
ing were discharged by the employer. It is also conceded 
upon this appeal that the discharge of these employees was 
not for dishonesty, drinking on the job, or gross insubordi- 
nation. 


Having fallen on evil days financially, the Elliott Whole- 
sale Grocery Company made a general assignment for 
benefit of creditors on June 2, 1950. An involuntary 
petition in bankruptcy [Tr. 3 to 6 incl.] was filed against 
the Elliott Wholesale Grocery Company on July 21, 1950; 
adjudication [Tr. 7] followed on August 16, 1950. 


Appellant has set forth the hereinabove facts to place 
fins appeal in a proper irame of reference. ‘There has 
never been, to appellant’s knowledge, anv dispute as to the 
facts involved. 


ile: 


Statement of Errors. 


i! Whe District Courterred ints Order ol Vuk 2a 
1951, in reversing the Order of the Referee in Bankruptcy 
dated May 17, 1951. 


2. Whe District Court erred inaits Order vores ilar 
1951, in directing the Referee in Bankruptcy to allow the 
claims of Alec W. Robinson, Leo P. Jensen, Ronald A. 
Grell, Elbert W. Whitney, James F. Bond and Mario 
Pezzati for severance pay as wage claims entitled to 
priority under the provisions of Section 64a(2) of the 
Bankruptcy Act. 


3, Whe District Court erred in ite) Order ior sil eee 
1951, in directing the Referee to allow the claims of Alec 
W. Robinson, Leo P. Jensen, Ronald A. Grell, Elbert W. 
Whitney, James I°. Bond and Mario Pezzati for severance 
pay as statutory len claims under the provisions of Sec- 
tion 1204 of the California Code of Civil Procedure and 
Section 67b of the Bankruptcy Act. 


4. The District Court erred in its Order of julio 
1951, in failing to affirm the Referee in his Order of 
May 17, 1951, allowing the claims of Alec W. Robinson, 
Leo P. Jensen, Ronald A. Grell, Elbert W. Whitney, 
James F. Bond and Mario Pezzati for severance pay as 


general unsecured claims only. 


Saisie. 
ARGUMENT. 


Jk. 


“Severance Pay” Does Not Constitute “Wages” With- 
in the Meaning of Section 64a(2) of the Bank- 
ruptcy Act or Section 1204 of the California Code 
of Civil Procedure. 


Let it be clear at once that in the appellant’s view the 
same reasons require rejection of the claim here involved 
whether we proceed under Section 1204 of the California 
Code of Civil Procedure or under Section 64a(2) of the 
Bankruptcy Act. Both of these statutory provisions indi- 
cate that the protection they seek to raise for the wage 
earner must be for wages earned within a stipulated pe- 
riod: 

“The debts to have priority, in advance of the pay- 
ment of dividends to creditors, and to be paid in full 
out of bankrupt estates, and the order of payment, 
slrall’be + * + (2) wages, nomto exceed Six liimadred 
Dollars to each claimant, which have been earned 
within three months before the date of the com- 
mencement of the proceedings, due to workmen, serv- 
ants, clerks, or traveling or city salesmen on salary 
or commission basis, whole or part time, whether or 
Oe paella Se jauyinelhy ere elem av aN ROUTES ve a 
(Bankruptcy Act, Sec. 64a(2).) (Emphasis sup- 
plied. ) 

“When any assignment whether voluntary or invol- 
untary, and whether formal or informal, is made for 
the benefit of creditors of the assignor, or results 
from any proceeding in insolvency or receivership 
commenced against him, or when any property is 
turned over to the creditors of a person, firm, asso- 
ciation or corporation, or to a receiver or trustee 


_ 


for benefit of creditors, the wages and salarics of 
miners, mechanics, salesmen, servants, clerks, laborers, 
and other persons for personal services rendered such 
assignor, person, firm, association, or corporation, 
within ninety days prior to such assigninent, or tak- 
ing over of such property, or the commencement of 
the proceedings when a court action is filed, and not 
exceeding Two Hundred Dollars ($200.00) each; 
constitute preferred claims and liens as between credi- 
tors of the debtor, and must be paid by the trustee, 
assignee or receiver before the claim of any other 
creditor of the assignor, insolvent, or debtor whose 
property is so turned over, and must be paid as soon 
as the money with which to pay such becomes avail- 
able. * * +” -(Cal Code Gi, Eroc, scciztas) 
(Emphasis supplied. ) 


Indeed the California courts themselves recognize this 
kinship (see Clark v. Marjorie Michael, Inc., 34 Cal. App. 
2d 775). This similarity is augmented in the present 
case by reason of the fact that under the union contract 
with which we have to deal, if any rights accrued they 
arose within a period protected by both Section 1204 of 
the California Code of Civil Procedure and Section 
64a(2) of the Bankruptcy Act. 


The appellant’s position is simple to state: The law 
raises a priority or a lien (depending upon which statute 
is employed) only for wages for “services rendered” 
within ninety days of assignment or for “wages earned” 
within the three months of the filing of the proceedings 
in bankruptcy. (Cal. Code Civ. Proc., Sec. 1204; Bank- 
ruptcy Act, Section 64a(2); Division of Labor Law En- 
forcement v. Sampsell, 172 F. 2d 400; In re Ko-Ed Tav- 
erf, 129 F. 2d 806, 810; Im *%e Slofwka, 122 Fed. 630.) 


In this case appellant asserts that the claim involved is 


li ie 


not for wages; and will, as appears hereafter, argue that 
even assuming the claim is for wages, it is not for wages 
earned within the period delimited by the statutes in- 
volved. 


“Wages’’, in the normal meaning of that term, are pay- 
ment for services rendered. Black’s Dictionary of Law 
defines wages as: 

“A compensation given to a hired person for his 
or her services; the compensation agreed upon by a 


master to be paid to a servant, or any other person 
hired to do work or business for him.” 


This distinction is well put in the early case of /n re Gur- 

eure (C. C. A. 2d), 121 Ped. 982, where, discussing the 

term as found in an earlier version of the present Section 
64a(2) of the Bankruptcy Act, it was said: 

“There is nothing ambiguous about the term 

‘wages’ in this connection. The agreed compensation 

for services rendered by the workmen, clerks, or ser- 


wants of the bankrupt ~~ “3 2 (Emphasis sup- 
plied. ) 


How can the sums here claimed be brought within the 
foregoing definitions? When were the “services rendered” 
which earned this “severance pay’? What was the nature 
of the “services rendered”? In the appellant’s view the 
provision for “severance pay’ in the union contract is 
nothing more nor less than another of the surrounding 
conditions of that labor contract. It is plain that the pro- 
vision is not integrated with, nor a portion of the com- 
pensation to be received by any worker. Article 3, Section 
Syor tie cotlitact provides || tr..Z2/||; 

“Except for dishonesty, drinking on the job, or 
gross insubordination, the employer shall give one 
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week’s notice or one week’s pay in lieu thereof when 
discharging or laying off an employee. Employees 
desiring to quit their job shall give the employer one 
week’s notice.” 


It will be noted that under this union contract provision 
the sums here claimed do not accrue or vary on the basis 
of the services performed or the period of employment. 
By the terms of the contract no work is necessary to be 
done to obtain the benefits of this “severance pay’’—the 
employee need only be employed under the terms of the 
union contract. In appellant’s view this provision does not 
differ in kind from other surrounding circumstances pro- 
vided in labor contracts, such as provisions for hiring, 
union check-off, hours to be worked, and conditions un- 
der which labor is to be performed. This sum can then 
only represent a claim, whose measure is to be the amount 
of the wages to be paid, true, but it is not to be considered 
as “wages” such as would bring it within the purview 
of Section 1204 of the California Code of Civil Procedure 
or Section 64a(2) of the Bankruptcy Act. 


Appellant asserts that careful investigation reveals no 
case specifically determining the question of whether or 
not “severance pay” constitutes “wages” within the mean- 
ing of the two statutes herein involved. With all due re- 
spect to the District Court it is submitted that the authori- 
ties cited in its “Memorandum Decision” [Tr. 39 to 45, 
incl.] in support of the District Court’s conclusion that 
severance pay equals wages are not in point. First of all 
the case of Gaspar v. United Milk Products of California 
(1944), 62 Cal. App. 2d 540, is cited. This case presents 
a controversy between the president of Dariglen Cream- 
eries, Ltd.. and a cooperative who assisted in financing 
Dariglen’s operation. The question presented, primarily, 


EG 


is whether or not the sale of the assets of Dariglen to the 
defendant constituted a “discharge” within the meaning 
of a contract between plaintiff and defendant which pro- 
vided for the repurchase of certain shares of stock from 
plaintiff in event of a discharge from Dariglen. The 
Court held that under the California law such a termina- 
tion of business constituted a discharge. That such is 
the law has never been, and is not now, disputed by appel- 
lant here. There is no question in this case that the ter- 
mination of the operations of the Elliott Wholesale Gro- 
cery Company by the making of an assignment for the 
benefit of creditors on June 2, 1950, constituted a dis- 
charge of the claimants here involved. Unfortunately the 
Gaspar case does not assist us at all in determining 
whether or not the claim for severance pay constitutes 
“wages” within Section 1204 of the California Code of 
Civil Procedure or within Section 64a(2) of the Bank- 
ruptcy Act. 


The District Court also cites the cases of Jn re Dexter 
(1st Cir., 1907), 158 Fed. 788; In re Collins (D. C.N. Y., 
1937), 18 Fed. Supp. 848; In re Herbert Candy Company 
pe Co Pa, 1942), 43 Hed. Supp. 588, invsupporteen its 
conclusion that severance pay equals wages. It is respect- 
fully submitted that these cases are completely beside the 
point involved. All of them deal with the problem of 
whether or not commissions to salesmen constitute wages 
entitled to priority under Section 64a(2) of the Bank- 
ruptcy Act. We have not here to do with salesmen, nor 
with the status of commissions to salesmen. These cases 
cannot assist us in determining whether or not the ‘‘sev- 
erance pay” provided by the union contract is within the 
purview of the statutes involved. 


| oo 


In the case of Cheek v. Division of Labor Law En- 
forcement, State of Califorma, 166 F. 2d 429, this Court 
determined that laborers who had “performed” personal 
services for the bankrupt within ninety days preceding a 
general assignment for benefit of creditors preceding the 
bankruptcy, had a lien upon the bankruptcy estate to the 
extent of $200.00 as established by Section 1204 of the 
California Code of Civil Procedure. In that case, at page 
A429 of 166 F. 2d, the Court pointed out: 

“The two laborers whose rights are in dispute 
had performed personal services for the bankrupt 
within the period of ninety days preceding the gen- 
eral assignment.” (Emphasis supplied. ) 


Inasmuch as the amount of the claim here is a subject 
of contract between the bankrupt and the claimants, it need 
not necessarily be tied to the rate of compensation. It 
might be almost any amount. A claim for “severance 
pay” might be made to apply to the employee who worked 
but one day before the bankruptcy, and under the union 
contract, would therefore be entitled to the full liquidated 
damages of “severance pay.” 


Congress established a system of priorities under the 
Bankruptcy Act. All creditors are vitally interested in 
the allocations to be made to prior creditors inasmuch as 
an increase of the amount of priority in one claim auto- 
matically reduces the distribution in the lower classes. 


To permit the extension of the priority provided by 
Bankruptcy Act, Section 64a(2), or of the lien rights 
raised by California Code of Civil Procedure, Section 
1204, to include claims which are not for services per- 
formed will thus take away from those who are next in 
line, principally the various taxing agencies and general 


So 


creditors. Furthermore, it will add to the sum of non- 
dischargeable debts set out in Bankruptcy Act, Section 
17a(5). The appellant urges both of these as compelling 
reasons for not extending beyond the language of the 
statutes claims asserted to fall therein. 


le 
“Severance Pay” Does Not Constitute Wages Earned 
Within the Statutory Period Protected by Sec- 
tion 64a(2) of the Bankruptcy Act or Section 1204 
of the California Code of Civil Procedure. 


It will be hereafter assumed, for the purpose of argu- 
ment only, that, contrary to the view taken by appellant, 
“severance pay” constitutes “wages” within the meaning 
of that term as used in Section 64a(2) of the Bankruptcy 
Act and Section 1204 of the California Code of Civil 


Procedure. 


Under both the California Code of Civil Procedure, 
Section 1204, and Section 64a(2) of the Bankruptcy Act 
there is the necessity, in order to secure the priority or 
lien position, that the labor be performed within a stipu- 
lated period. 


“The debts to have priority, in advance of the 
payment of dividends to creditors, and to be paid 
in full out of bankrupt estates, and the order of pay- 
ment, shall be * * * (2) wages, not to exceed 
Six Hundred Dollars to each claimant, which have 
been earned within three months before the date of 
the commencement of the proceedings, due to work- 
men, servants, clerks, or traveling or city salesmen 
on salary or commission basis, whole or part time, 
whether or not selling exclusively for the bankrupt; 
EEE CRO Mple ACL, Seem Orde). ) Crm 
phasis supplied. ) 
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“When any assignment whether voluntary or 1n- 
voluntary, and whether formal or informal, is made 
for the benefit of creditors of the assignor, or re- 
sults from any proceeding in insolvency or receiver- 
ship commenced against him, or when any property 
is turned over to the creditors of a person, firm, as- 
sociation or corporation, or to a receiver or trustee 
for benefit of creditors, the wages and salaries of 
miners, mechanics, salesmen, servants, clerks, labor- 
ers, and other persons for personal services rendered 
such assignor, person, firm, association, or corpora- 
tion, within ninety days prior to such assignment, 
or taking over of such property, or the commencement 
of the proceedings when a court action is filed, and 
not exceeding Two Hundred Dollars ($200.00) each, 
constitute preferred claims and liens as between credi- 
tors of the debtor, and must be paid by the trustee, 
assignee or receiver before the claim of any other 
creditor of the assignor, insolvent, or debtor whose 
property is so turned over, and must be paid as soon 
as the money with which to pay such becomes avail- 
able. * * *” (Code Civ. Proc., Sec. 1204.) Game 
phasis supplied. ) 


This poses the immediate question: When was the “sever- 
ance pay’ earned? It is incumbent upon a claimant to 
establish that the wages were earned within the three 
months next preceding the filing of the petition in bank- 
ruptcy, or within ninety days of a general assignment, 
if he is to seek the protection of Section 64a (2) of the 
Bankruptcv Act or Section 1204 of the California Code 
of Civil Procedure. The trustee submits that if “sever- 
ance pay” was “earned” at all, it was earned at the in- 
stant of hiring, since, it was at that time that the right 
accrued. Immediately upon the hiring of an employee 
covered by this union contract he was brought within the 
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protection of this “severance pay” provision. Nothing the 
employee could do would augment or diminish one iota the 
amount of notice, or pay in lieu thereof, provided for him 
by the union contract. If he were discharged for other 
causes than those set forth he must be employed for a 
period of an additional week or given a week’s pay in lieu 
thereof. | 


In this connection the case of Division of Labor Law 
Enforcement v. Sampsell (C. C. A. 9th), 172 F. 2d 400, 
is of assistance. This is one of the leading cases in the 
United States determining that vacation pay is wages and 
should have a prorated priority. In that case it was con- 
tended by the Division of Labor Law Enforcement that all 
of the vacation pay should be entitled to priority since the 
period of service required to earn vacation pay was com- 
pleted within the statutory period protected by Section 
64a (2) of the Bankruptcy Act. The court rejected this 
contention, carefully preserving the separation between 
that portion of the vacation pay earned during the priority 
period and that earned outside thereof, saying at pages 
401-402 of 172 F. 2d: 


“Under the terms of the statute the compensation 
clamed must have been earned within the three 
months period and also must be due. If any employee 
here had not, prior to bankruptcy, completed a year’s 
continuous service no compensation for vacation time 
would have been due him, regard being had to the 
wage agreement. All having completed the required 
year’s service prior to bankruptcy, vacation compen- 
sation may fairly be regarded as due even though the 
vacation was not to be taken until some later time; 
but the vacation had been earned by the performance 
of the entire year’s service, and only one-fourth of it 
earned during the three months preceding bank- 
ruptcy.’ (Emphasis supplied. ) 


ae 


This case is indicative of the care which this circuit 
has always used to preserve inviolate the requirement set 
up in Section 64a (2) of the Bankruptcy Act that to be 
accorded priority wages, whatever form they might take, 
must have been earned within the three months immediately 
preceding the commencement of the bankruptcy proceed- 
ings. 

The District Court has here held that “severance pay” 
is wages for the week of the notice that should be given 
under the union contract; that this period of notice which 
should be given falls within the priority period protected 
by Section 64a (2) of the Bankruptcy Act and therefore 
is entitled to prior payment thereunder. The Court says 
[Tr. 44]: 


‘ck %* * in the case before us the minimum notice 
is one week. When the employer does not give the 
notice, either through voluntary choice or by force of 
circumstances, he is required to pay a week’s wages. 
The wages are compensation for the week. The right 
to it is guaranteed in the contract. But the right to 
receive it is postponed to the time when the notice 
was due and was not given. 


“So the severance pay is not earned, as the trustee 
argues, at the time the contract of employment is 
entered into, but at the time the week’s notice is 
due- In effect, throvele the contract, the cniplenes 
says to the employee, ‘If I discharge you without 
cause I shall give you a week’s notice. If I choose 
not to give you the notice, or circumstances, such as 
my going out of business, prevent me from giving 
it to you, I shall pay you the week’s wages.’ 

“So the payments claimed here are for wages earned 
for the week. And the Referee was wrong in deny- 
ing them preferred status.” 


so 


With all respect to the Disrtict Court, appellant submits 
that this is incorrect. The priority accorded by Section 
64a (2) of the Bankruptcy Act is for wages earned. 
When was the claimed severance pay earned? It cannot 
be said to have been earned after the business closed, be- 
cause obviously no services could be rendered, no work 
performed. If “earned” at all it must have been earned 
prior to that time. Yet by the terms of the union con- 
tract, since the severance pay was not connected directly 
to compensation, the claimants were compensated for the 
work performed prior to the date when the assignment 
was made and the business closed down. Appellant as- 
serts that if “earned” at all, this severance pay must 
have been “earned” at the moment of employment, be- 
cause it was then that the right arose, without regard 
to the way in which its payment might be postponed. As 
the District Court itself says [Tr. 44] 

“the right to it is guaranteed in the contract. But 
the right to receive it is postponed to the time when 
the notice was due and was not given.” 


Consider, for a moment, a hypothetical case with a 
union contract identical to the one herein involved. Let us 
assume that bankruptcy is filed the final day of the opera- 
tion of the business and employees are discharged on 
that day without notice, and without the payment of any 
severance pay as provided in the assumed union contract. 
If the reasoning of the District Court is sound then a 
right would arise in each employee protected by the union 
contract to one week’s salary for the week succeeding the 
filing of the involuntary petition and his layoff. Since this 
would follow the commencement of the bankruptcy proceed- 
ines by the filing of the petition it could not fall within the 
protection of Section 64a (2) of the Bankruptcy Act which 
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provides a priority for work performed prior to the com- 
mencement of the bankruptcy proceedings, but must be 
under the protection of Section 64a (1) of the Bankruptcy 
Act. And yet the employment in this period aiter the 
commencement of the bankruptcy proceedings would be 
without the authorization of the Court, without the adop- 
tion of any union contract by the trustee, and based upon 
the necessary action of the employer in terminating his 
business at the date bankruptcy was filed. The estate 
would be obliged to pay, then, under the reasoning of the 
District Court, for services which conferred no benefit 
whatsoever upon the estate. Such is the inevitable result 
reached by the application of the reasoning of the District 


Court in tis case, 


Nor should this hypothetical example be considered far- 
fetched. If the reasoning of the District Court is ac- 
cepted, such results will inevitably occur. In many bank- 
ruptcy proceedings termination of business operations co- 
incides with the filing of the petition commencing the pro- 
ceedings. Whenever this happens the situation presented 


in the hypothetical case just propounded will arise. 


What has been said immediately heretofore as to the 
difficulties confronting the claims of the appellant under 
Section 64a(2) of the Bankruptcy Act. likewise applies to 
an assertion of rights under Section 1204 of the California 
Code of Civil Procedure, which extends the protection of 
fien rights to. “* * * wages and salaries * * * tor pete 
sonal services rendered * * * within ninety days pray 


to such assignment * * *,” 


|; a 
Conclusion. 


To be brought within the protection of Section 64a(2) 
of the Bankruptcy Act or Section 1204 of the California 
Code of Civil Procedure a claim must satisfy certain con- 
ditions. Basically, it must be for wages, and for wages 
earned within three months of bankruptcy or ninety days 
of assignment, depending on which statute is the basis 
of the right asserted. The appellant urges that it cannot 
be said here that under this contract the “severance pay” 
claimed is in any way involved with the services of the 
claimant so as to fall within the term “wages” no matter 
how broadly it may be defined. Furthermore, even if 


¢ 


these claims be crowded within the term “wages,” there 
is no showing that they were earned within the period 


delimited by the statutes involved. 


For these reasons, it is respectfully submitted that the 
Findings and Order of the Referee denying priority to 
the claim of the appellant should be upheld, and the Find- 
ings and Order of the District Court reversed. 
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